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Wi lliam Sparrow and others, Tenants in Poſſeſſion 
of droers Lands in Flintſhire, now in Pueſtion; 
PLraimmTires mn a Writ of Error in Parhament.. 


William Shaw, Gent. Leſſee of Ravenſcroft Gif. 
ford, Eſq; and of David Parry, Gent. who was 
Plaintiff m an Ejeqment brought for the ſaid 

Lands; Dezexvant im Error.” £ 
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The CASE of the DeFENDANT in 
| Error. | as 


brought for the Lands in Queftion, on the ſeveral Demiſes of Raven/cro/? 

Gifford, Eſlqz and David Parry, Gent. the Jury found a ſpecial Verdict to 

the following Effe&t. | | 3 
- That Thomas Ravenſcroft, Eſq; being ſeized in Fee of the Premiſes in Queſtion, on 
the 24 Day of Auguſt 1675. by his Will deviſed the ſame to his Wife, for, and during the 
Term of her ma. Life. And for her better Support and Credit, and for better diſ- 
charging his Debts, and in the Tenderneſs of his Aﬀections to her he deviſed to her the 
full Sum of 5001. © to be raiſed by ber, her Executors, Adminiſtrators or Aſſigns, by Sale of 
« Timber, or by Sale of any Part of the Premiſſes, or otherwiſe by digging, ſinking, getting, 
« and Sale of Coal on the Premiſſes, or any Part thereof, at her, her Executors, Adminiſira- 
&« tors or Afﬀigns Elettion or Choice.” And it his Wife ſhguld die before railing the ſaid 
& :o01. the ſaid Teſtator gave, her Power by Will or Deed to appoint any Perſon to 
raiſe the ſaid 5007. by Sale of Timber, 'or by Sale of Coals, as aforeſaid, or by Sale 
of any Part of the Premiſſes, as aforeſaid. * With a Proviſo, That if either of his 
Siſters afternamed, or ſuch Perſon or Perſons for whom his Truſtees afternamed 
ſhould be Truſtees, ſhould pay his ſaid Wife, her Executors, Adminiitrators or Aſ- 
ſigns the ſaid 5001. or according as ſhe ſhould by Will or Deed deviſe or difpoſe the 
ſame; that then the ſaid Power ſhould ceaſe and determine. After which the Will pro- 
ceeds in the following Words: © And from and after the Deceaſe of my ſaid Wife, I 
&« give, bequeath, deviſe and diſpoſe all my ſaid Eftate before meant, named or mentioned, 
Z - & within the ſaid Pariſh of Hawarden; conſiſting in Houſes, Outhouſes, Lands, Tenements, - 
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« and Hereditaments, with their and every of their Appurtenances, unto Francis Bramſton, 
« Serjeant at Law, and to Charles Nott of Bybrooke in the County of Kent, Gent. and to 
_ « Edward Parry of the Six Clerks Office, London, Gent. and to the Survivor and Survi- 
« wors of them, upon the Truſt hereafter mentioned, ſubjeft nevertheleſs 10 the raiſing the afore- 
« ſaid 5001. That is to ſay, in Truſt to and for my loving Siſters Anne Lunsford and Do- 
« rothy Evatt, the Wife of Major Evatt, equally betwixt them during their natural 
« Lives, without committing any Manner of Waſte, from and after the Deceaſe of my 
« ſaid Wife. Provided always, that what Sum or Sums of Money, in part or in full of the 
&« ſaid 5001. bereby left my Wife, ſhall be really paid my ſaid Wife, her Executors, Admi- 
&« niſtrators or Aſſigns, by either my ſaid Siſters, that in that Caſe my Will and Meaning is, 
« that ſuch Moneys be likewiſe raiſed, by getting of Coal upon the Premiſſes only ; and if 
« either my ſaid Siſters happen to dye, leaving 1/ſue or Iſſues of her or their Bodies lawfully 
« begotten or to be begotten, then in Truſt for ſuch Iſſue or Iſſues of the Motber's Share ; 
« or elſe, in Truſt for the Survivor or Survivors of them and their reſpettive 1ue or 1ſues : 
« And if it ſhall happen that both my ſaid Siſters die without 1ſue, as aforeſaid, and their Jſſue 
& or Iſſues to die without Iſſue & 1/ſues, lawfuily to be begotten 3 then the Jaid Truſtees to 
« Rand and be intruſted to and for my Kinſman Mr. John Swift and the Heirs Males of his 
& Body lawfully to be begotten; and for want of ſuch 1ſſue, then in Truſt for my Godſon 
 «& Rayenſcroft. Gifford, and the Heirs Male of his Body lawfully 7o be SYanien. 
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« Provided the ſaid Heir Male be Chriſftened Thomas Ravenſcroft.” With other Re- 
mainders over, * | ; 

Death of Teftator, The Jury farther find the Death of the Teſtator, and of his Wife, to whom the 
his Wife, and one Premniſſes were given for Life ; as alſo the Death of Anne Lunsford, one of the Tefta- 
- hed without 1ſue. tors Siſters without Ifſue 4 and that Dorothy Evatt the other Sifter, entered and was ſole 

eF I Dor. E- ſeized of the-Premiſſes on the 1 of Ofober 1686. 5 

Hog, tbe ſurutving That at.the Seſſions i for Fiint, held the g** of April, 1688, :the-faid Dorothy Evatt, 
iter, Octob. 1. : ; ' : tare! 
1686. levied a\Fine, -and ſuffered a Recovery of the Premiſſes, the Uſe whereof was declared 
April 9. 1688, tother and her Heirs. | rom - | . 8 
Fine and Reavery, They+ find. that John Swift the firſt Remainder.Man after the Siſters and their Iſſue, 
To the Uſe of Do- died without" Iffue the 26th of February 1697. TY +: 53 $5: LeAiy a 

rothy Evatt and That Dorothy Evatt was Siſter and Heir to the Teſtator. 
her Heirs. That Raven/croft Gifford, one of the Plantiffs Leſſars, the next Remainder Man 
Death Ka John after Fobn Swift went beyond Sea {in 1693, \where he continued till bo TEREIS: ; 
yy_ « rf ou That Edward Parry was the Survivor of the three, Truſtees in the ill, and is-dead, 
ropranefac=y Gif. and- that David Parry the other Leſſor of the Plantiff is his Heir, ) FAIT ©. 
ford, Plantiffs Leſ- ihe Dorothy Evatt \the (ſurviving: Siſter died 'the 12" of *Faly 1698. without 
or beyond Sea. ue. TE ; | Ef Bar: NRA © 
Davis Parry the © That Ravenſcroft Gifford, the Remainder Man,, and David Parry the\Heir of the 
Heir of the ſurvi- ſurviving Truſtee, Entered and ſeverally Leaſed to the Plantiff, upon whom the De- 
ving Truſtee, fendants Entered and diſpoſſeſſed him. 


Death of Doroth . . x ; TION 
yr F nary x Upon this Verdict Judgment. .was .given in the Grand Seſſions of Flint for the De- 


fendant, 
t . i 
nn 740 Thereupon a Writ of Error was brought returnable in the Court of King's-Bench, 


& _ 


Fudgment ſor the Where, after ſeveral Arguments, it was the" uyanimous Opinion of all the Tudges of that 
Defendants. Court; "Fhat the Judgment given below-was-Erroneous, and in Zaſter Term laſt, che 
IWrit of Error re- Judgment was reverſed accordiftg]y. | 
turnable in B, R. | | | : | 
Paſch. 1722, And the Defendant in Error hopes, That this Fudgment of the Court of 
une 3. 1728. _  King's-Bench #s juſt and well founded. 

dgment reverſed, | | 

Upon this Caſe Two Queſtions were made. _ . 

Queſtion I. Tt was firſt made a Queſtion, Whether the Deviſe, in this .Caſe,-. being to the Tru- 


ſtees - arid the Survivor of them, without any Limitation to their Heirs, there 'be now 
in- the Heir of the ſurviving Truſtee, an Eſtate ſufficient ro ſupport the Truſts in 
the 'Will. | 5 
Anſwer, - As this Deviſe is to the Truſtees, upon the Truſts :afrer mentioned, which Trufts 
are ſuch as may continue for ever, the Intent of .the Teſtator. is pR_—_ to:.give them 
a Fee, which the Law will raiſe by Implication ; for there is no difference in Law or 
F Reaſon, between a Deviſe to a Man for Ever, which hath always been conſtrued & 
Fee; and a Deviſe to a Maſt, upon Truſts to continue for ever. And if +the Will 
doth not paſs the Eſtate in Fee-ſimple to the Truſtees, it will paſs it to the Siſters by 
way of Immediate Deviſe. | Ow 14 | 
Principal Queſt. The principal Queſtion is, Whether by this 'Will the Teftator's Siſters, Anne Lunſ- 
Whether Te/tator' 5 ford and Dorothy Evatt took an Eſtate Tail in the Premiſſes, or. only 'an Eſtate foz 
ow LM an E-Life, If they took an Eftate Tail, the Recovery will' bar the Remainder of Ravenſcroft 
Life Nr ad JT Gifford the Leſtor of the'Plantiff;' otherwiſe a good Tirle will bein the Leffors of the 
ad Plantiff in the Aion. 7;<20 | 
Andit is humbly preſumed, that it will appear that the two Siſters by this Will 
could take only an Eftate fa2 Life, for the following Reaſons : 4 
*Tis a' known Rule in Conſtruction of Wills, That the Jnfention of the Deviſor ought 
tn all Caſes to be obſerved if if can be conſiſtent with'the Rules of Law, 
| The Devile is expreſsly to the Siſters, during their Natural Lives, with the Addition 
of this reſtrictive Clauſe, *without committing any manner of Waſte; which ſhews the In- 
-rent of the Teſtator ſtrongly, that his Siſters ſhould have only an Cffate foz Life ; 
-for if he had intended them an Eſtate Tail, he could not have reſtrained them from 
committing Waſte. ; ME ods 
There is: annexed, as well to the Wife's Eſtate for Life, as to that of the Siſters, a 
Power to raiſe 5007. But the Wife's Power is much -ampler than the Siſters; for ſhe 
- might: raiſe it by Sale of Timber, or-by Sale of any part. of the Premiſſes, or by Sale 
- of Coal ; the Siſters were reſtrained: to raiſe it 'by'getting of Coal only; from hence- ic 
is plain, | he intended: them only an- Gftate foz*Life ; and therefore he gave them Power 
r9 raiſe Money by getting 'of Coals, which is one kind of Waſte, and a Tenant for 
' Life food in need _of that Power; bur if he had intended 'them an Eftate Tail, he 
would never have given them that Power, becauſe it is a Power incident to an Eſtate 
| Tail, not only .to commit Waſte in that 'Particular, but in all other Particulars 
whatſoever. Ss Ol 
And the Power to the Siſters intervenes between the Deviſe-fo the Siſters foz Life, 
"and the Deviſe to their Iſue ; which ſhews-that his. Intent was to compleat the De- 
"viſe to his Siſters of what Eſtate they were to- have, before he made PER to 
EY racir 
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| (jection Il. 


kifwer, 


(3) | 
their Iſſue. And it is obſervable that the Power is annexed to the Eſtates given to 
his Wife and his two Siſters for Life, and not to the Eſtate given to the Ifſue of his 
Siſters to whom he intended a greater Eſtate than for Life; which could be for no 
other reaſon, but becauſe the Tenants for Life ſtood in need of ſuch an expreſs Power, 
but there was no occaſion to annex ſuch a Power to the Eſtates Tail, becauſe incident 
to the Eſtate Tail. : 

The next Deviſe is to the Iſſue of the Siſters, with the Limitations annexed thereto, 
as above in the Will; and it has been contended for, by the Plaintiffs in Error, that 
Tſſue was a Word of Limitation, and ſhall raiſe an Eſtate Tail in the Siſters. Bur *tis 
hoped that Jfſue ſhall here be conſtrued as a Wozd of Purchaſe, and a Deſignation of 
the Perſons intended fo take the Eſtate; in which caſe it can never extend to enlarge 
the Eſtate given to' the Siſters foz Life, ; 

The Word Jfſue, in a Conveyance at Common Law, is always a Wozd of Purchaſe. 
In a Will it may ſometimes be taken as a Word of Limitation, to anſwer the Teſta- 
ror's Intention, where ſuch Jntention appears manifeſtly from the Conſtruftion of the 
whole Will. Burt in the preſent Caſe, it is plain the Teſtator intended that the Jne 
of his Siſters ſhould rake by Purchaſe, and made uſe of the Word Jfue as a Deſigna- 
tioti of the Perſons that were to take; for he does not barely give the Eſtate to the 
Iſſue or Iſſues of his Siſters, but further deviſes it to the @urvivoz o2 Durvivozs of them 


and their reſpective Jſue and Jſues; that is, fo the Jſue 02 JCues of ſuch Jue oz Jſues 
as his Siſters ſhculd leave: For the Word Survivors, in the Plural Number, is nor ap- 


> 6 to the Siſters, there being but fwo of them, but muſt relate to their Jue. 


he firſt Limitation therefore iS To the Je of the JCue; whence the firſt Jſue, to 
whoſe Eſtate this Limitation is annexed, muſt take by Purchaſe. 


It has been objected, that the Word Jfue is Nomen Colletivum, and ſhall take in all 
the Deſcendants, and conſequently create an Cftate Tail in the Siſters. 

The Word JIfſne is only to be underſtood in the Senſe contended for when it is a 
Word of Limitation ; but it has always been taken in a different Senſe when it is a 
Word of Purchaſe, 

It has been further inſiſted on, that an'Eftate Tail ſhall be raiſed in the Siſters by 
Implication from the ſubſequent Words, If it hall happen that both my ſaid Siſters die 
without Iſſue as aforeſaid, And their Iſſue or Iſſues to die without Iſſue or 1ſſuzs, then the 
ſubſequent Remainders are given. | | 

Wherever an Eſtate Tail has been raiſed by Implication, it has been to anſwer the 
apparent Intention of the Teſtator. But in this Caſe, the very Words from which they 
would imply an Eftate Tail in the Siſters, ſhew that the Teſtator took notice that he 
had before limited the Eſtate tothe Jſue of the JNue, Beſides the Words are nor ge- 
neral, if both my ſaid Siſters die without Jſue, but if both my ſaid Siſters die withouf 
Iſſue as afozeſaid, which ſhews the Teſtator's Intention not to enlarge the Eſtate before 


vat 
to his Siſters. | - 


Upon the whole, the Defendant hopes the Judgment of the Court of King's-Bench 
is well given, and that:a different Determination *would be contrary to the Erpreſs 
Woz2ds and Intent of the Teffatoz, and would be carrying this Point further than ir ever 

et hath been carried, in order .only to enable the Siſter to deſtroy the Remainders 
laired by her Brother's Will againſt his Plain Jnfenfion, 


Wherefore it is bumbly prayed that the Fudgment given by the Court 
of King's-Bench may be affirmed. | 


THro. Rrexve. 
N. FAZAKERLEY. 
J. STRANGE. 
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William Sparrow and == ROY PLAIN- 
TIFFS 27 Error. 


William Shaw, Gezr. Leſſee of Ra- 


3; venſcrefr Gifford, E/q; aud David 


Parry, Gent. DxFENDANT 0# 4 
.  Wru of Error in Parliament. 


The CASE of the D+- 
FENDANT IN Error. 

To be arzued at the Bar of the Houſe of Lords, 

n=. the Dayot 1729. 
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